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FINANCIAL REFORM LEGISLATION APPROVED BY
HOUSE-SENATE CONFERENCE COMMITTEE

Dodd-Frank Act Brings Financial Reform Legislation Closer to Reality

Status: On June 25, 2010, the House-Senate conference committee concluded its reconciliation of separate financial
reform bills previously approved by the House and Senate. The result of that reconciliation, the Dodd-Frank Wall
Street Reform and Consumer Protection Act (the “Act”), was passed by the House (with some modifications) on June
30, 2010. It must now be approved by the Senate before being presented to the President for signature. The recent
death of Senator Byrd impacts the Senate’s schedule and voting dynamics, and continued political wrangling leaves the
Act’s passage in the Senate unclear. As of the time of this writing, the political landscape appears tilted towards
passage, though a Senate vote will not occur before the week of July 12. We will continue to update you on material
developments.
Scope: The Act is ambitious in scope but short on details. It would spawn regulations aimed at a variety of market
players, including public companies, hedge funds, banks, and rating agencies, and address a host of issues, ranging from
corporate governance and executive compensation to hedge fund registration and consumer protection.
Focus of this Alert: This Alert—the first in a series of Alerts that will examine key aspects of the Act—focuses on the
corporate governance and executive compensation related provisions of the Act. These provisions will directly impact
public companies and may alter the landscape for activist investors.
Corporate Governance
Proxy Access
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The Act authorizes the SEC to adopt rules requiring public companies to include director nominees submitted by
shareholders in company proxy solicitation materials and to follow certain procedures in relation to such solicitation.
The Act further authorizes the SEC to adopt rules permitting shareholders to use company proxy solicitation
materials to nominate board members. This “proxy access” provision is one of several provisions in the Act that grants

the SEC authority to promulgate certain rules, but does
not require the SEC to act. Various prior incarnations of
proxy access would have required shareholders to satisfy
specific stock ownership thresholds and holding periods
in order to avail themselves of the right to proxy access.
The provision included in the Act contains no such
parameters and thus provides the SEC with broad
authority to develop proxy access regulations. The
amount of detail left to the SEC’s discretion makes it
difficult to predict whether proxy access will become an
effective tool for activist investors. Though the proxy
access provision in the Act contains no timetable for the
SEC to adopt any such rules, given the SEC’s independent
prior focus on the issue, it is plausible that the SEC may
adopt proxy access rules in time for the 2011 proxy
season. The Act grants the SEC authority to exempt
certain issuers from proxy access requirements, including
small issuers that may be disproportionately burdened by
such rules.

Executive Compensation

Combined Chairman / CEO Disclosures

Golden Parachutes – The Act includes new
disclosure and shareholder approval requirements for
“golden parachute” arrangements. Proxy statements that
solicit shareholder approval of a covered transaction must
disclose, in accordance with regulations to be issued by
the SEC, any agreements or understandings the soliciting
person has with any named executive officer of the
company or the acquiror relating to any golden parachute
arrangement. Golden parachute arrangements include any
compensation (whether present, deferred, or contingent)
based on or relating to the transaction being approved.
The disclosure must also include the aggregate total of all
such compensation that may be payable to or on behalf of
such executive officer and the conditions upon which it
may become payable. Transactions covered by the rule
include acquisitions, mergers, consolidations or proposed
sales or other dispositions of all or substantially all of a
company’s assets.

The Act directs the SEC to adopt rules requiring
companies to disclose in their annual proxy statements
the reasons why they have chosen either the same or
different individuals to serve as chairman of the board and
CEO. This provision of the Act appears to overlap, if not
duplicate, recently adopted amendments to the proxy
disclosure rules regarding board leadership structure,
which require very similar disclosure regarding the
separation of the chairman and CEO functions. This
overlap raises questions about what rules the SEC would
adopt to implement this portion of the Act, which the SEC
is required to do within 180 days of its enactment.
Not Included in the Act – Majority Voting
The Senate’s financial reform bill included provisions
requiring public companies to have a majority voting
standard in uncontested director elections. In a setback
to activist investors, this provision was eliminated from
the Act as part of the reconciliation process.

Say-on-Pay and Say-on-Golden Parachutes
Executive Compensation – Under the Act, proxy
statements including compensation disclosure will be
required to include a separate resolution subject to
shareholder vote to approve executive compensation.
This “say-on-pay” shareholder resolution must be included
in a company’s proxy materials at least once every three
years. The Act also requires that, once every six years, a
company’s proxy materials must include a separate
resolution to determine whether the say-on-pay
shareholder vote will occur every one, two or three years.
This framework represents a setback for die-hard say-onpay proponents, who prefer an annual up or down
referendum on executive compensation, and a victory for
public companies that wish to limit shareholder review of
their executive compensation practices.

Proxies including the golden parachute disclosure
described above must also include a separate resolution
to approve such arrangements and compensation, unless
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they were already subject to a shareholder vote pursuant
to a say-on-pay resolution.
General – The Act expressly provides that
shareholder say-on-pay and say-on-golden parachute votes
will not be binding on a company or its board and may not
be construed as overruling a board decision or creating
or changing any fiduciary duties.
If enacted, the Act will require companies’ 2011 proxy
statements to include a say-on-pay resolution and a
separate resolution to determine when the next say-onpay vote will be held. The say-on-golden parachutes
provision will apply to applicable shareholder meetings
held beginning six months after enactment.

CEO/Employee Pay Parity – The Act also directs the
SEC to require companies to disclose (i) the median annual
total compensation of all employees, except the CEO, (ii)
the annual total compensation of the CEO, and (iii) the
ratio of the median annual total employee compensation
to the annual total compensation of the CEO.
Clawback for Erroneously Awarded Executive Compensation

New Disclosures by Institutional Investment Managers –
The Act also requires every institutional investment
manager subject to Section 13(f) of the Securities
Exchange Act of 1934 to report at least annually how it
voted on any say-on-pay and say-on-golden parachute
votes unless otherwise required by the SEC.

Pursuant to new rules the SEC and stock exchanges must
adopt, listed companies must develop, implement and
disclose clawback policies relating to incentive-based
compensation (including stock options awarded as
compensation) of current and former executive officers.
Such policies will provide that, in the event of an
accounting
restatement
due
to
the
material
noncompliance with any financial reporting requirement
under the securities laws, issuers will clawback incentivebased compensation such persons received during the
three-year period preceding the restatement. The issuer
will recover the excess of what would have been paid to
the executive officer under the accounting restatement.
Interestingly, this provision of the Act goes far beyond a
similar provision contained in the Sarbanes-Oxley Act
(“SOX”), which applies only to CEOs and CFOs, has a 12month look-back period and requires some misconduct in
connection with the restatement.

Executive Compensation Disclosures

Independence of Compensation Committee Members

Pay vs. Performance – The Act directs the SEC to
issue rules mandating proxy statement disclosure of the
relationship between executive compensation and the
financial performance of the issuer, taking into account any
change in the value of the shares of stock and dividends or
distributions of the issuer. Such disclosure may include a
graphic representation of the information required to be
disclosed. This provision is another example of a rule that
appears to overlap with current SEC requirements. A
determination of what additional disclosure, if any, will
actually be required by this provision of the Act will
require analysis of the SEC’s rules to be adopted in
response to this provision.

Pursuant to new rules the SEC and stock exchanges must
adopt, listed company compensation committee members
must be independent members of the company’s board of
directors. Heightened standards of independence will
apply, including consideration of the source of
compensation of the director (including any consulting,
advisory or other compensatory fee paid by the company),
as well as whether the director is affiliated with the
company. Certain issuers, including controlled companies,
will not be subject to these rules, and the exchanges may
exempt other issuers as they deem appropriate, including
based on size.

The Act grants the SEC authority to exempt certain
issuers from the say-on-pay and say-on-golden parachute
requirements, including small issuers that may be
disproportionately burdened by such rules.
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Independence of Compensation Committee Consultants
and Advisors
Compensation committees will be directly responsible for
the appointment, compensation and oversight of
compensation consultants, legal counsel and other advisors,
though they will not be required to retain any such
consultant, counsel or advisor. Compensation committees
may only engage compensation consultants, legal counsel
or other advisors after considering certain independence
factors to be identified by the SEC. Such factors will
include the provision of other services to, and the amount
of fees received from, the issuer by the employer of the
advisor; business or personal relationships of the advisor
with members of the compensation committee; and any
stock of the issuer owned by the advisor. Issuers will be
required to provide appropriate funding for compensation
committees to retain compensation consultants, legal
counsel and other advisors.

are designed to hedge or offset any decrease in the market
value of equity securities granted to such person by the
issuer as part of that person’s compensation, or held,
directly or indirectly, by such person.
Other Key Provisions Affecting Public Companies
Voting by Brokers
The Act expands on recent developments intended to limit
the impact of broker discretionary voting. For the 2010
proxy season, amendments to Rule 452 of the New York
Stock Exchange eliminated broker discretionary voting in
director elections, whether or not they were contested.
The Act takes this notion a step further, by prohibiting
broker discretionary voting in connection with the
election of directors, executive compensation or any
other significant matter, as determined by the SEC.
Sarbanes-Oxley Relief for Smaller Public Companies

In proxy statements relating to shareholder meetings held
beginning one year after enactment, issuers will be
required to disclose whether the compensation
committee hired a compensation consultant. If so,
additional disclosure will be required to address any
conflicts of interest that arose, the nature of the conflict
and how it is being addressed.

The Act amends Section 404 of SOX to exempt companies
that are neither "large accelerated filers" nor "accelerated
filers" from compliance with the internal control auditor
attestation requirements of Section 404(b) of SOX.

The stock exchanges will have discretion to exempt
issuers from these rules as they deem appropriate, taking
into consideration size and other relevant factors.
Additionally, these rules will not apply to controlled
companies.
Employee and Director Hedging Disclosure
The Act directs the SEC to issue new proxy disclosure
rules regarding hedging by employees and directors. The
new rules will require issuers to disclose whether any
employee or board member is permitted to purchase
financial instruments (including prepaid variable forward
contracts, equity swaps, collars and exchange funds) that
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